
From: Flanagan, Sarah
To: Schmitt, Daniel
Cc: John Gullace (JGullace@mankogold.com); Keir, Andrew W. (ENRD); Fajardo, Juan
Subject: RE: Diamond Alkali Superfund Site / CSXT-Pharmacia Notice Letter Response
Date: Tuesday, April 19, 2022 12:35:00 PM
Attachments: 04.19.2022 EPA response to CSXT_Pharmacia.pdf

Dear Mr. Schmitt:
 
Please see attached response to your letter dated April 14, 2022.
 
Regards,
 
Sarah P. Flanagan
Chief, NJ Superfund Branch
Office of Regional Counsel
USEPA, Region 2
290 Broadway, 17th Floor
New York, NY 10007
Tel: 212-637-3136

This email may contain material that is confidential, privileged and/or attorney work product for the
sole use of the intended recipient.  Any review of, reliance on, or distribution by others or
forwarding without the express permission of the sender is strictly prohibited.  If you are not the
intended recipient, please contact the sender and delete all copies.
 

From: Schmitt, Daniel <Daniel_Schmitt@csx.com> 
Sent: Thursday, April 14, 2022 12:45 PM
To: wilson.eric@epa.gov; Yeh, Alice <Yeh.Alice@epa.gov>; Salkie, Diane <Salkie.Diane@epa.gov>
Cc: Fajardo, Juan <Fajardo.Juan@epa.gov>; Simon, Paul <Simon.Paul@epa.gov>; Evangelista, Pat
<Evangelista.Pat@epa.gov>; Sivak, Michael <Sivak.Michael@epa.gov>; Flanagan, Sarah
<Flanagan.Sarah@epa.gov>; Zizila, Frances <Zizila.Frances@epa.gov>; DeLuca, Kathryn
<deluca.kathryn@epa.gov>; Laura Rowley <Laura.Rowley@usdoj.gov>; Donohue, Brian (ENRD
<Brian.Donohue@usdoj.gov>; andrew.w.keir@usdoj.gov; John Gullace (JGullace@mankogold.com)
<JGullace@mankogold.com>
Subject: Diamond Alkali Superfund Site / CSXT-Pharmacia Notice Letter Response
Importance: High
 
CONFIDENTIAL SETTLEMENT COMMUNICATION PROTECTED BY FEDERAL RULE OF EVIDENCE 408 AND FOIA EXEMPTION 5

 
Dear Mr. Wilson, Ms. Yeh, & Ms. Salkie:
 
Please see the attached letter.  We appreciate your continuing attention to this matter, and we will
be following up to arrange a virtual meeting at your convenience.
 
Best regards,
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U.S. Environmental Protection Agency 


Region 2 
290 Broadway 


New York, New York 10007 
 


 


 


April 18, 2022 


 


Via Email  


 


Daniel E. Schmitt, Esq. 


Senior Counsel 


CSX Transportation, Inc. 


Law Department 


500 Water Street, J150 


Jacksonville, Fl 32202 


Daniel_Schmitt@csx.com 


 


Re:   Lower Passaic River Study Area, Diamond Alkali Superfund Site, New Jersey 


 


Dear Mr. Schmitt:  


 


Thank you for your April 14, 2022 letter (Letter) regarding the March 2, 2022 letter from the U.S. 


Environmental Protection Agency (EPA) to, among others, Pharmacia LLC (Pharmacia), notifying 


Pharmacia that it is a potentially responsible party with respect to Operable Units 2 and 4 of the 


Diamond Alkali Superfund Site (Site) and requesting a good faith offer for the performance of the 


remedial action for Operable Unit 2 (OU2), and the remedial design/remedial action for Operable Unit 4 


(OU4).    


 


Your Letter indicates that CSX Transportation, Inc. (CSXT) “stands in the shoes of Pharmacia” with 


respect to its liability associated with the Kearny, New Jersey facility and that “CSXT assumed the 


defense of this matter for Pharmacia.”  


 


As you know, EPA Region 2 is working with EPA’s Conflict Prevention and Resolution Center to retain 


an impartial third party to convene the recipients of EPA’s March 2, 2022 notice letter and provide an 


initial assessment of the issues, interests, obstacles, and likelihood that a mediation for the parties would 


be successful. EPA understands that Pharmacia, together with CSXT as indemnitor, intends to 


participate in the convening process.   


 


We also understand from your Letter that CSXT intends to provide a good faith offer on behalf of 


Pharmacia in response to EPA’s March 2, 2022 letter. The Letter previews some of the elements of 


Pharmacia’s offer and requests to meet with EPA to discuss this matter further. Because the goal of the 


convening process is to help the noticed parties come together to make a good faith offer for the cleanup 


of both OU2 and OU4, it would not be appropriate at this time for EPA to meet individually with 
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Pharmacia and CSXT to discuss a separate offer. Instead, we look forward to the participation of 


Pharmacia and the other noticed parties in the convening process and hope to receive, on or before May 


31, 2022, a proposal from the noticed parties that satisfies the good faith requirements in EPA’s March 


2, 2022 letter. 


 


Sincerely, 


 


 


 


Sarah P. Flanagan 


Chief, New Jersey Superfund Branch 


Office of Regional Counsel  


 


cc: John F. Gullace, Esq., Manko, Gold, Katcher & Fox LLP (for Pharmacia)  


 Andrew W. Keir, Esq. (U.S. DOJ) 
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		SARAH FLANAGAN











Dan
 
Daniel Schmitt
Senior Counsel
CSX Transportation, Inc.
500 Water Street, J150
Jacksonville, Florida 32202
Phone: 904-359-1126
Fax: 904-245-4332
Member of the DC Bar
FL Authorized House Counsel, Not a Member of the FL Bar


